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Dear Judge Sanders:

The purpose of this letter is to provide a formal response on behalf of the Western
Orange County Self-Funded Workers’ Compensation Agency (“WOCJPA” or the
“Agency”) to the Orange County Grand Jury Report entitled Joint Powers
Authorities:  Issues of Viability, Control, Transparency, and Solvency. This
response is provided in compliance with Penal Code section 933, subsection (c),
and section 933.05.

The Orange County Grand Jury concluded that Findings 4 and 5 and
Recommendation 3 apply to WOCJPA. While greatly respecting the role and
efforts of the Grand Jury, and respecting the importance of the issues reviewed,
WOCIPA respectfully disagrees with the Findings and the Recommendation as to
WOCIJPA for the reasons set forth below. In summary, with the aid of further
information and records, it is clear that WOCJPA is a horizontal, not a vertical
Joint Powers Authority, rendering Findings 4 and 5 inappropriate. As to
Recommendation 3, WOCJPA already is honoring all statutory obligations as to
audits and audit reporting, and what is recommended is already in place.

ORIGINAL
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Findings 4 and 5

Findings 4 and 5 are as follows:

F.4.  Vertical Joint Powers Authorities with a single controlling entity, such as a city
council, have the potential to use this organizational structure as a shell company

to avoid other legal constraints on the controlling entity and to obfuscate taxpayer
visibility.

F.5.  Vertical Joint Powers Authorities in which the controlling entity transfers assets
from itself to a Joint Powers Authority for the purpose of obtaining additional
funding, or signs a long-term lease to a Joint Powers Authority to obtain assets,

are avoiding transparency and are not acting in the best financial interest of the
taxpayers.

Central to the application of these Findings as to WOCJPA is the Grand Jury’s preliminary conclusion
that WOCJPA is a Vertical Joint Powers Authority. While again respecting the efforts of the Grand
Jury, the true fact is that WOCJPA is and always has been a Horizontal Joint Powers Authority. That is
readily capable of being confirmed by looking to the definitions of “Horizontal” and “Vertical” Joint
Powers Authorities, and then fairly and objectively applying them to the structure and operation of the

Governing Board of WOCJPA. The Grand Jury Report describes Horizontal Joint Powers Authorities
as follows: :

[Horizontal] JPAs provide shared services such as insurance pools, training, area
transportation, communication systems, workers compensation, area flood protection, and
water supply to the community. JPAs were determined to be horizontal if their members
were composed of similar entities that shared a common problem or opportunity. That is,
each of the members was looking to delegate a function of their authority to a JPA in
order to either improve the service that is provided or to reduce the cost through
economies of scale. Each member in the JPA is motivated to have the JPA perform
better than the individual member could do it alone. A JPA member is motivated to be
looking out for their entity’s best interest. As a result, if the JPA is not providing the
desired results or improvements, then the member can withdraw from the JPA and go it
alone. As a result, there are organizational checks and balances that tend to allow for

self-correction and accountability. Many of these horizontal JPAs also tend to provide a
real service to the community.

Secondary authorities define horizontal forms of governance in much the same way. A research brief
entitled “Understanding Horizontal Governance” by Daniel Ferguson, a research partner at Connecting
the Dots: Accountability and Adult Literacy, offers:
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A horizontal initiative may take place across levels of government, across boundaries
between units of a single department or agency or among multiple departments or
agencies, or across public, private and voluntary sectors. It replaces hierarchical
leadership with collaboration, coordination, shared responsibility for decisions and
outcomes, and a willingness to work through consensus.

(Id. at 1.) (A copy of the Ferguson research brief is attached as Exhibit A for convenient reference.)
Ferguson compares horizontal forms with vertical organizations:

Horizontal governance contrasts with the “vertical” or “ministerial” ... structure of
authority where decisions over policy development and service implementation are made
in a centralized hierarchical manner. In a horizontal approach issues are dealt with by
actors who collaborate and share power and responsibility.

(Ibid.)

Matthew R. DalSanto of the Berkeley Center for Law, Business and the Economy, explained in a
working paper how these considerations apply to Joint Powers Authorities:

Intrastate governments, referred to in the California Government Code as public
agencies, are authorized by state statute to enter into JPAs. This statutory authorization
permits the signatory governments to enter into contractual relationships and exercise any
power common to them, which allows intrastate governments to enter into agreements
concerning a wide array of issues.

The statute requires that certain provisions are addressed in the agreement. If the
agreement has a specific purpose, then it must specify what that purpose is and how it
will be accomplished. If, on the other hand, the agreement states the power that is to be
jointly exercised, it must state the manner in which it will be exercised.

kkk

An entirely separate entity independent of the signatory governments can be created
pursuant to the terms of the JPA. Cal. Gov’t Code 6507. Regional governments can thus
create an administrative agency that is charged with executing the agreement. The
administration agency “possess[es] the common power specified in the agreement and
may exercise it in the manner or according to the method provided in the agreement.” Id.
This agency can “make and enter contracts, ... employ agents and employees, ... acquire,
construct, manage, maintain or operate any building, works or improvements, or to
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acquire, hold or dispose of property or to incur debts, liabilities or obligations, [and it] ...
shall have the power to sue and be sued in its own name.” Id. at 6508.

The agency may have a governing body such as a commission or board that oversees it.
Id. Such a body would have members representing the various agencies or legislative
bodies that enacted the JPA. Despite the fact that these representatives are supposed to
represent the wishes of their constituents, they are not obligated to vote in line with the

position of the “legislative body” which appointed them. 83 Cal. Op. Att’y Gen. 267
(2000).

DalSanto, Matthew R., “The Economic of Horizontal Government Cooperation,” at 16-17. (A copy of
the DalSanto working paper is attached as Exhibit B for convenient reference.)

WOCJPA meets the definition of a horizontal organization in every way possible. WOCJPA’s Joint
Powers Authority Agreement (attached as Exhibit C for convenient reference) provides in Paragraph 2

that its purpose is one of those the Grand Jury expressly mentions approvingly as to those of Horizontal
Joint Powers Authorities:

The Agency is established to operate and shall operate for the purpose of administering
this Agreement pursuant to the joint powers provisions of the Government Code of the
State of California, and to exercise such common powers jointly by creating a regional
authority that will provide the Members with a comprehensive program for the
establishment and operation of cooperative self-funded or insured workers’ compensation
and related programs. The functions of WOCJPA are to design and implement
cooperative self-funded or insured workers’ compensation programs, to provide ancillary
services and related programs, and to perform such other functions and provide such
other services as may be necessary or appropriate to the purpose of this Agreement.

(Western Orange County Self-Funded Workers” Compensation Agency Joint Powers Authority
Agreement (“Agreement”), p. 2, §2.) The responsibilities of WOCJPA also meet the Grand Jury’s cited
examples of horizontal organizations:

The Agency, through the Board of Directors, shall: (a) provide for a plan and system for
self-insured, insured and other workers” compensation program(.]

(Agreement, p. 2-3, 9 5.)

Separate from the Joint Powers Authority Agreement, the Bylaws — effectively the operational document
of WOCIJPA — is entirely reflective of a horizontal organization. The Preamble of the By-Laws of the
Western Orange County Self-Funded Workers’ Compensation Agency (“By-Laws™) (attached as
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Exhibit D for convenient reference) confirms the purpose of WOCJPA fits within the parameters of a
horizontal organization as outlined by the Grand Jury:

The Western Orange County Self-Funded Workers’ Compensation Agency, a California
joint powers authority, is established for the purpose of providing the services, facilities,
and items necessary and appropriate for the establishment, operation, and maintenance of
a self insurance program for workers’ compensation claims against and involving
member public educational agencies (the “Members”), and to provide a forum for
discussion, study, development, and implementation of recommendations of mutual
interest in the self-insuring or insuring of workers’ compensation-related risks and
ancillary programs and services.

(By-Laws, Preamble, p. 1.)

The composition and operation of the Board of Directors of the WOCJPA also effectively demonstrates
the horizontal nature of WOCJPA:

The Agency shall be under the direction and control of a Board of Directors comprised of
one authorized representative from each Member appointed or otherwise designated by
the Member’s governing board.

(Agreement, p. 2,9 3.) This is confirmed by how the Board of Directors does its work as shown through
a review of its Minutes. The roll call in each month’s Minutes lists the members of the WOCJPA
Board, demonstrating that each of the directors comes from a different school district and all of them
handle governance. The votes on each item on the Agenda are listed not just in terms of whether a
motion was passed, but exactly who voted how, showing governance by all members, not by one person
or entity. The rules of order are followed scrupulously, so that, for instance, the Minutes from the
June 3, 2015 meeting show the second reading of a proposed Investment Policy before any vote would
be held, while the April 20, 2015 Minutes show the first reading. (June 3, 2015 Minutes at 3;
April 20, 2015 Minutes at 9.) Financial reports are reviewed by the Board in detail. (June 3, 2015
Minutes at 4-5; April 20, 2015 Minutes at 9-11; March 16, 2015 Minutes at 8-10; January 26, 2015
Minutes at 7-9; December 18, 2014 Minutes at 8-9.) The attention to detail by the Board is impressive,
i.e., the March 16, 2015 Minutes reflect the correction of a typographical error in the previous meeting’s
Minutes, while the December 18, 2015 Minutes reflect the holiday wishes of one of the Board members.
(March 16, 2015 Minutes at 1; December 18, 2015 Minutes at 10.) (Copies of the Minutes of the last
five meetings of the Board of WOCJPA are attached as Exhibit E for convenient reference.)

The By-Laws further provide that a member may leave WOCJPA and “go it alone,” something the
Grand Jury indicated is required for it to be considered a Horizontal Joint Powers Authority:
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Any Member may withdraw from WOCJPA and terminate its membership status after
having completed three full fiscal years as a Member by Notifying the Board of Directors
in writing not later than December 31. Such a withdrawal shall be deemed effective on
the following June 30 provided that (and subject to) the withdrawing Member has
discharged or arranged for the discharge of its known or potential obligations to the
satisfaction of the remaining representatives of the Board of Directors of WOCJPA.

(By-Laws, Article XIL, § 1, p. 10.)

The structure of WOCJPA, as set forth in its organizational chart (attached as Exhibit F for convenient
reference), also confirms its horizontal nature. There are four member school districts in WOCIPA,
each of which is an equal voting member of WOCIPA. All four organizations govern WOCJPA. The
hierarchy is nearly completely flat, with only two levels: WOCJPA and its members. This is as
horizontal as a Joint Powers Authority can possibly get.

Recommendations

The Grant Jury Report applied only one of its Recommendations to WOCJPA. Designated in the Report
as Recommendation 3, it provides:

All Joint Powers Authorities should take the following actions to insure transparency to
the taxpayers: (1) have an annual outside audit, (2) post the complete audit on their city
website as a separate Joint Powers Authority entity, (3) send the audit to the County
Controller and the State Auditor, and (4) ensure the required reports are filed annually to
the County and the State.

WOCIPA appreciates this Recommendation, but requests it be withdrawn as to WOCJPA. The reason
is that WOCIJPA has followed the applicable law regarding auditing and reports throughout its existence.
As such, it is requested that Recommendation 3 not be applied to WOCIPA since it is, in effect, already
followed.

The WOCJPA Agreement requires an annual audit:

The Board of Directors shall cause an annual audit to be made with respect to all receipts
and disbursements by a certified public accountant or public accountant, and a report of
such audit shall be filed as a public record with each of the Members and also with the
county auditor of each county in which the participating public agency is located. Such
report shall be filed no later than twelve (12) months after the end of the fiscal year under
examination. All costs of such audit shall be approved by the Board of Directors and
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paid by WOCIJPA as a charge against funds established in the Bylaws for administrative
costs and services.

(Agreement, p. 3, § 7.) Article VII of the Bylaws of WOCJPA provides greater detail regarding the
required audit:

The Board of Directors shall make, or contract with a certified public accountant or other
qualified public accountant for an annual audit of the accounts and records of WOCJPA.
The minimum requirements of the audit shall be those prescribed by the State Controller
for Special Districts under Section 26909 of the Government Code of the State of
California, and the audit shall conform to generally acceptable auditing standards of
public agencies like or comparable to WOCJPA. The audit report shall be completed and
filed within twelve months of the end of the fiscal year under examination, and the report
shall be filed as a public record with each of the Members and with the County Auditor
of the County of Orange. All costs of the audit shall be borne by WOCJPA and shall
constitute a permissible and authorized charge against any unencumbered funds of
WOCJPA otherwise available for such expenses and purposes.

(Bylaws, Article VIL 4 3, p. 7.)

Government Code section 26909, with which WOCJPA has always complied, requires that a report of
the annual audit be filed with the Controller and with the county auditor of the county in which
WOCIJPA is located. (Gov. Code, § 26909(a)(2).)

Article VII of the Bylaws also makes all of WOCJPA’s books and records open to examination by
representatives of the members:

The Agency is strictly accountable for all funds received and disbursed by it, and to that
end, WOCJPA shall establish and maintain such funds and accounts as may be required
by good accounting practices or by any provision of law or any resolution of WOCJPA.
Books and records of WOCIJPA shall be open to inspection at all reasonable times by
representatives of the Members. The Board of Directors, as soon as practical after the
close of each fiscal year, shall give a complete written report of all financial activities for
such fiscal year to each of the Members.

(Bylaws, Article VIL § 1, p. 7.)

The Grand Jury’s Recommendation 3 asks that all Joint Powers Authorities “post the complete audit on
their city website.” WOCIJPA is not a subdivision of any city, does not have a website, and this portion
of the Recommendation does not appear to have any application to it. The Grand Jury also recommends
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that all Joint Powers Authorities provide “all required reports” to the State of California. California
statutes do not ask that any reports be sent by WOCJPA to the State; instead, by law and governance
documents, they are filed as a public record with all members and with the County Auditor of the
County of Orange. Recommendation 3 is not applicable to WOCJPA.

Conclusion

Respectfully, WOCJPA notes that Findings 4 and 5, and Recommendation 3, were made as to all Joint
Powers Authorities in Orange County. It does not appear that the Grand Jury made any specific findings
as to which Joint Powers Authorities are horizontal entities and which are vertical entities, nor as to
whether a specific Joint Powers Authority was in compliance with the applicable law regarding annual
audits. The facts are that WOCJPA is and always has been a horizontal entity that has always complied
with its Agreement, Bylaws and California law regarding an annual audit and public filing.
Accordingly, WOCJPA submits that Findings 4 and 5 and Recommendation 3 do not apply to it, and
asks that the Grand Jury modify its report to so state.

Respectfully submitted,

(;81&6@ i Ot

Barbara Ott, President
Board of Directors
Western Orange County Self-Funded Workers” Compensation Agency

Enclosures:  Exhibit A:  “Understanding Horizontal Governance” by Daniel Ferguson;

Exhibit B: DalSanto, Matthew R., “The Economic of Horizontal Government
Cooperation” by Matthew R. DalSanto;

Exhibit C: Western Orange County Self-Funded Workers” Compensation Agency
Joint Powers Authority Agreement;

Exhibit D: Western Orange County Self-Funded Workers’ Compensation Agency
Bylaws;

Exhibit E: Minutes of the Western Orange County Self-Funded Workers’
Compensation Agency Board of Directors for June 3, 2015;
April 20, 2015; March 16, 2015; January 26, 2015;
and December 18, 2015; and

Exhibit F: Western Orange County Self-Funded Workers’ Compensation Agency
Organizational Chart.

200 Kalmus Drive, Costa Mesa, CA 92626
Telephone (714) 966-4059, Fax (714) 549-4812



Western Orange County Self-Funded The Honorable Glenda Sanders
orkers' 1 Presiding Judge, Orange County Superior Court
" (mpensiiat gy ¢ Orange County Grand Jury Report
Joint Powers Authorities:

Issues of Viability, Control, Transparency, and Solvency

September 15, 2015

Page 9
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The motion was approved by a 4-0-0 vote:

AYES: Ms. Ott, Ms. Winston, Ms. Kantor, Mr. Avila
NOES: None

ABSENT: None

ABSTAIN: None

DESIGNATE MEDICARE AUTHORIZED
REPRESENTATIVE Information/Action 14/15-123

The Board requested this item be deferred until the January 26, 2015 meeting.

VIL

FINANCIAL
FINANCIAL REPORTS Information/Action 14/15-124

The Board discussed the reports covering October 2014. A motion was made by Ms.
Kantor, seconded by Ms. Winston, to accept the Financial Reports, as presented. The
motion was approved by a 4-0-0 vote:

AYES: Ms. Ott, Ms. Winston, Mr. Avila, Ms. Kantor
NOES: None
ABSENT: None
ABSTAIN: None

REIMBURSEMENTS TO JPA IMPREST ACCOUNT  Information/Action 14/15-125

A motion was made by Ms. Kantor, seconded by Ms. Winston, to approve the following
Reimbursements to JPA Imprest Account for November 2014: The motion was approved
by a 4-0-0 vote:

AYES: Ms. Ott, Ms. Winston, Mr. Avila, Ms. Kantor
NOES: None
ABSENT: None
ABSTAIN: None

11/1/2014 through 11/17/2014 $156,325.72
11/18/2014 through 11/30/2014 $ 10,322.34
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[ Total: $166,648.06 |

BANK RECONCILIATION Information/Action 14/15-126

A motion was made by Ms. Kantor, seconded by Ms. Avila, to accept the Bank
Reconciliation for October 2014. The motion was approved by a 4-0-0 vote:

AYES: Ms. Ott, Ms. Winston, Mr. Avila, Ms. Kantor
NOES: None
ABSENT: None
ABSTAIN: None

APPROVAL OF PAYMENTS Information/Action 14/15-127

Ms. Kantor presented and discussed the Approval of Payments dated December 18, 2014,
A motion was made by Ms. Kantor, seconded by Ms. Winston, to approve/ratify payment
of invoices itemized below. The motion was approved by a 4-0-0 vote:

AYES: Ms. Oftt, Ms. Winston, Mr. Avila, Ms. Kantor

NOES: None

ABSENT: None

ABSTAIN: None

Payee Purpose Amount

Department of Industrial '

Relations, Office of Self-

Insurance Plans 2014-2015 Assessment based on the 2013-2014
Annual Report 44.200.47
Workers® Compensation JPA Administration Fee,

York 12/1/14 - 2/28/15 $1,600.00
Workers® Compensation Claims Administration Fee,

York 12/1/14 — 2,28/15 52,685,50

Total $98,485.97

VIIL.

REIMBURSEMENT PROGRAMS
SAFETY CREDIT PROGRAM Information/Action 14/15-128
Ms. Kantor presented a Safety Credits Usage Report as of December 11, 2014, for FY

ending June 30, 2015. The following Safety Credit request for reimbursement was
presented:

[ Brea-Olinda USD | December 11,2014 |  $9,109.86 |
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IX.

A motion was made by Ms. Kantor, seconded by Ms. Winston, to approve the safety
credits, as presented. The motion was approved by a 4-0-0 vote:

AYES: Ms. Ott, Ms. Winston, Mr. Avila, Ms. Kantor

NOES: None

ABSENT: None

ABSTAIN: None

FIRST AID PROGRAM Information/Action 14/15-129

The following First Aid Claims request for reimbursement was presented:

| Brea-Olinda USD | December 10,2014 | $1,817.53 |

A motion was made by Ms. Kantor, seconded by Ms. Winston, to approve the First Aid
Claims request for reimbursement, as presented. The motion was approved by a 4-0-0
vote:

AYES: Ms. Ott, Ms. Winston, Mr. Avila, Ms. Kantor

NOES: None

ABSENT: None

ABSTAIN: None

INFORMATION REPORTS

VISITOR COMMENTS Information 14/15-130
There were no Visitor Comments.

BOARD COMMENTS Information 14/15-131
Ms. Kantor: Merry Christmas to all.

Ms. Ott: There is a Grand Jury investigation taking place of a P&L JPA in Orange county.
Ms. Ott distributed a draft of an investment policy for the Board’s review. Ms. Ott also
attached for reference the Education Code sections.

Ms. Winston inquired of the Board members who conducts their ergonomic evaluations
and does trainings. Ms. Kantor indicated she manages the ergonomic evaluations and
trainings at Orange County Department of Education. Ms. Ott suggested ASCIP may

have the name of someone or information. Ms. Kantor indicated Rachel Shaw does an
excellent job.
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This was an information item,

AUTHORITY CORRESPONDENCE Information 14/15-132

1. Email from Deborah O’Neill, Assistant Vice President, Sales Support Associate,
Commercial Banking, Bank of America Merrill Lynch, dated December 5, 2014,

regarding prior account.

This was an information item.

CLAIMS ADMINISTRATOR / MANAGER COMMENTS Information 14/15-133

The Board reviewed York’s Case Counts for November 2014. York discussed it’s
Perspectives for November 2014, and the Overpayment log for November 2014, This was
an information item.

CONFERENCES

REQUESTS FOR CONFERENCE ATTENDANCE Information/Action 14/15-134
Mr. Avila indicated Ocean View SD would have a representative attending PARMA in
February 2015, Ms. Pulfer. Ms. Kantor indicated she would send out the Board’s

PARMA membership number. Ms. Kantor indicated she will coordinate registration.

There was no action taken.

OTHER BOARD DISCUSSION Information 14/15-135

There was no other Board discussion.

XIL

FOLLOW-UP FROM PREVIOUS MEETING Information/Action 14/15-136

There were no directives from the November 17, 2014 meeting. No action was taken.

X1

AGENDA ITEMS FOR NEXT MEETING - January 26, 2015 Information 14/15-137

11
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The next meeting will be held on Monday, January 26, 2015 at 9:00 a.m. at Orange
County Department of Education, 200 Kalmus Drive, Room A-1010/11, Costa Mesa,
California. Items to be included on the Agenda for discussion and possible action are:

Carried from this meeting:

1. Designate Authorized Medicare Representative
2. Medical Provider Network Implementation.  (York)

Items to be included on the Agenda for discussion and possible action are:

Investment Policy

XIV.

CLAIMS ADMINISTRATION
Closed Session (2 of 2)

The Board reconvened Closed Session at 10:01 a.m.. Ms. Carmona presented and
discussed the open indemnity claims for former member Huntington Beach City School
District. This was an information item.

CLAIMS OF HUNTINGTON BEACH CITY
SCHOOL DISTRICT Information 14/15-138

EXCESS INSURANCE CLAIMS REPORTING/
SELF EXCESS CLAIMS REPORT Information 14/15-139

The Board reviewed the monthly excess matrix report. This was an information item.

LARGE LOSS FILE REVIEW REGARDING
OCEAN VEW SCHOOL DISTRICT Information 14/15-140

Ms. Carmona discussed the large loss file review.

The Board returned to Open Session at 10:28 a.m. The Board did not take action on these
information items.,

XV.

ADJOURNMENT Action 14/15-141

There being no further business to discuss, a motion was made by Ms. Kantor, seconded
by Ms. Winston, to adjourn the meeting at 10:28 a.m. The motion passed with a 4-0-0
vote.

12
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AYES: Ms. Ott, Ms. Winston, Mr, Avila, Ms. Kantor
NOES: None
ABSENT: None
ABSTAIN: None

13
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